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SUMMARY OF ARGUMENT

First Century Broadcasting, Inc. ("FCB"), licensee of KFCB-TV, has

failed to establish the required commonality between Concord, California, and the San

Francisco-Oakland-San Jose television market. FCB's Petition to add Concord to the

market must, therefore, be denied. KFCB-TV, because of its unique format, does not

compete with other Bay Area stations for programming, viewers, or other sources of

revenue. In addition, FCB's evidence does not rise to the level of a "clear showing

of a particularized need" for the relief requested, nor does it provide an indication of

a "public benefit" if the Petition is granted. FCB is simply asking the Commission to

solve its copyright problems -- problems shared by dozens of other stations -- through

the time-consuming, resource-intensive exercise of a rule change. Moreover, FCB's

copyright problems have already been significantly mitigated by the U.S. Copyright

Office's grant of specialty station status to KFCB-TV. Any copyright liability KFCB-

TV would be obligated to undertake pursuant to the must-earry rules would be at the

significantly lower "permitted" rate, rather than the higher 3.75% rate.
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The grant of FCB's Petition will expand cable carriage of KFCB-TV

beyond its present Grade B contours and will result in a further encroachment by San

Bay Area television stations into the Sacramento-Stockton-Modesto television market,

a market already under siege by San Francisco stations.

Perhaps most significantly, FCB is seeking contradictory relief before

the Commission. Under the guise of a "Bay Area" station, KFCB-TV seeks to add its

city of license to the San Francisco-Oaldand-San Jose television market. In a separate

filing, KFCB-TV claims to be a Sacramento station for purposes of the must-earry

rules. For this reason alone, the Commission should deny FCB's Petition to modify

the San Francisco-Oakland-San Jose television market.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washlnaton, D.C. 20554

In re:

Amendment of Section 76.S1
of the Commission's Rules
to Include Concord,
california in the San Francisco
Oakland-San Jose, california
Television Market

To: Chief, Mass Media Bureau

)
)
)
)
)
)

MM Docket No. 93-232

GREAT WESTERN BROADCASTING CORP. COMMENTS ON PETITION
BY FIRST CENTURY BROADCASTING. INC.

Great Western Broadcasting Corp., licensee of Television Station

KXTV, Sacramento, California ("KXTV"), by its attorneys, hereby submits these

comments in opposition to the petition (the "Petition") filed by First Century

Broadcasting, Inc., licensee of Station KFCB-TV, Concord, California ("FCB"). By

its Petition, FCB seeks an amendment to Section 76.51 of the Commission's rules to

change the designation of the San Francisco-Qakland-San Jose, California television

market to include the community of Concord, Califomia.1! Ironically, FCB is

simultaneously seeking to add all of Sacramento County, California to its ADI for

purposes of the Commission's must-carry rules.

11 KXTV's comments are filed in response to the Commission's Notice of Pro,posed
Rulemakjne, MM Docket 93-232 (adopted August 11, 1993; released August 19,
1993) ("NPRM").



INTRODUCTION

FCB has failed to establish the required "commonality" between

Concord, California, and the San Francisco-Oaldand-San Jose television market.

Moreover, FCB does not truly compete with other Bay Area television stations and

does not require Commission intercession to "equalize competition" among these

stations. Finally, grant of FCB's Petition would greatly harm the Sacramento

Stockton-Modesto broadcasters, and provide unintended windfall benefits to the large

television stations licensed to communities in the San Francisco API (currently the

fifth largest ADI). If FCB's Petition is granted, the Sacramento-Stockton-Modesto

area of program exclusivity protection will be significantly diminished and San

Francisco stations will further encroach into the neighboring Sacramento-Stockton

ADI. KXTV, as well as other broadcasters licensed to communities within the

Sacramento-Stockton API, will suffer economic harm if FCB's Petition is granted by

the Commission.

KXTV also notes that FCB ftIed a Petition for Special Relief with the

Commission on September 10, 1993, seeking to have Sacramento County added to the

San Francisco-Qakland-San Jose API ("Petition for Special Relief"). In that pleading,

FCB asserts that KFCB-TV falls within "the category of a local Sacramento station. II

Petition for Special Relief at 7 (emphasis added). In the pleading that commenced

this proceeding, however, FCB asserts that KFCB-TV's city of license must be

included in the "existing San Francisco market." Petition at 4 (emphasis added).

- 2 -
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FCB is clearly trying to have it both ways before the Commission and the absolute

transparency of FCB's present claim is evident from these flatly contradictory

assertions. The recent FCB filing in which it claims to be a Sacramento station

should, by itself, disqualify the station from the relief it seeks here under the guise of

a Bay Area station.

I. FCB's Petition Fails to Demonstrate the Required Commonality
Between Concord, California and the San Francisco-Oakland
Sao Jose Teleyision Market.

In discussing potential revisions to the Section 76.51 top 100 television

market list, the Commission recently stated that it 'lexpect[S] to receive evidence that

demonstrates commonality between the proposed community to be added to a market

designation and the market as a whole[.]"aJ The evidence presented to the

Commission by FCB in its Petition falls far short of meeting that standard.

The Commission has granted only a few market modification petitions

to date, and currently has before it several others, including FCB's. A review of

these previous and existing petitions, however, forcefully demonstrates the paucity of

evidence in FCB's Petition.V The absence of any significant evidence demonstrating

21 Report & Order in MM Docket No. 92-259, FCC 93-144, 8 FCC Red 2965,
2978, para. 50 (released March 29, 1993).

3/ FCB's Petition relies heavily on three assertions to establish the requisite
"commonality of markets": the distance between Concord and the other communities
in the hyphenated market; Arbitron's labeling of Concord as being within the San
Francisco ADI; and the overlapping signal coverage between KFCB-TV and stations
licensed to the other communities within the hyphenated market. FCB Petition at 5.

- 3 -



1-·----.

a "particularized need by the station" for the relief sought, or "benefit to the public"

from the rule change is itself compelling proof that this Petition should be denied.

For example, FCB makes no claim that syndicated programmers treat

KFCB-TV as part of the San Francisco-Oaldand-San Jose ADI by charging the station

"full ADI rates."~ Indeed, FCB would be unlikely to make such a claim because of

the nature of KFCB-TV's programming. KFCB-TV primarily provides religious

programming and enjoys "specialty station status" from the U.S. Copyright Office

because of its format. v To KXTV's knowledge, there are no other buyers for

religious programming in KFCB-TV's service area and, therefore, no competition for

syndicated programming from San Francisco, Oakland or San Jose stations. Thus,

any claim that KFCB-TV must unfairly pay the "full market rate" for programming --

which is often the driving force for seeking "equalized competition" -- is necessarily

absent from FCB's Petition.

FCB also fails to present any evidence that there are shared social,

cultural, trade or economic interests between Concord, California and the

!I The Commission has focused on evidence of such treatment by syndicators and
found it compelling in three previous market change petitions. ~ TV 14. Inc.
(Rome. Ga.), 7 FCC Red 8591 (1992) (syndicators charge the station "full Atlanta
rates"); Mlior Teleyision Markets (Fresno-Visalia. California), 57 R.R. 2d 1122,
1123 (1985) (station unable to obtain non-network exclusivity against other Fresno
market stations even though it must pay for programming at Fresno market rates);
Major Television Markets (Orlando-Daytona Beach-Melbourne-Cocoa. Ea.), 102
F.C.C. 2d 1062, 1064 (1984) (program distributors treat Melbourne as part of the
Orlando-Daytona Beach market and charge accordingly).

jJ ~ U.S. Copyright Office list of specialty stations, attached as Exhibit A.
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communities of San Francisco, Oakland, or San Jose. §I Moreover, FCB cannot even

claim that it shares a common transmitter site with broadcasters licensed to

communities within the San Francisco-Oakland-San Jose television market.!'

Finally, FCB's Petition fails to present any compelling evidence that the

public would benefit from the addition of Concord to the San Francisco-Oakland-San

Jose television market. FCB's entire claim with respect to this important issue is that

the public will benefit "by the continued viability of an additional independent voice

~ ~ Major Television Markets (Fresno-visalia. California) at 1123 (because of
the close proximity between Fresno and Clovis, communities share common social,
cultural, trade and economic interests - petition granted); £ 11m Christian Television
CotpODltion. Inc. (Clearwater. Ea.), Notice of P1'Qposed Rulemakin&, MM Docket
No. 93-218 (released July 29, 1993) (letters from area political leaders submitted to
demonstrate common social, cultural, trade and economic interests between
communities).

1/ KFCB-TV's transmitter is located on the North Peak of Mt. Diablo. Teleyision
& cable Factbook, TV Stations Volume 1993. In contrast, every commercial
television station licensed to San Francisco or Oakland appears to have its transmitter
either on Mt. Sutro or San Bruno mountain. Stations licensed to San Jose appear to
have their transmitters located either at Monument Peak or the Loma Prieta antenna
farm. !d. Mt. Diablo is not in the vicinity of any of these transmitter sites. The
Commission appears to view common transmitter sites as persuasive evidence of
commonality in these proceedings. ~ Press Broadcastin& Company. Inc. (Clermont.
fll..}, Re,port & Order, MM Docket No. 92-306 (released May 19, 1993) (location of
station's transmitting antenna on the same broadcast tower used by a Dayton Beach
station supports treating the two stations as part of the same television market 
petition granted). ~ als2 Milior Television Markets (Fresno-Visalia) at 1123 (station
shares a common transmitter site with other Fresno stations - petition granted);
Christian Teleyision Corporation. Inc.' Clearwater. Fla.) at 2 (station shares
transmitter tower with market station); Group H Broadcastin& Corporation
(Goldsboro. N.C.), Notice of Proposed Rulemakin&, MM Docket No. 93-212
(released July 15, 1993) at 2 (transmitter site within 7 miles of three of four stations
licensed to Raleigh or Durham); Fouce Amusement Enter;prises. Inc. (Riyerside.
~, Notice of Pro,posed Rulemakin&, MM Docket No. 93-207 (released July 15,
1993) at 2 (station's transmitter located at same site as two stations licensed to San
Bernadino).

- 5 -
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in the market place.· Petition at 6. FCB's Petition presents no viewing data to

indicate that the public is even aware of KFCB-TV,II that the station provides

programming specifically addressing the needs of residents of the San Francisco-

Oakland-San Jose market outside of Concord,fJ! or that anyone besides FCB even

considers the station to be part of the Bay Area -- through, for example, newspaper or

cable system program listings.~

II. FCB Is Misusing the Commission's Market Modification
Procedures to Reduce Cable CQP.Yri&ht Costs.

As stated in the NPRM, market hyphenation "is based on the premise

that stations licensed to any of the named communities in the hyphenated market do,

in fact, compete with all stations licensed to such communities." NPRM at 1.

"Market hyphenation 'helps equalize competition' where portions of the market are

located beyond the Grade B contours of some stations in the area yet the stations

Rt ~ Television Muscle Shoals. Inc. (Florence. Ala.), 48 R.R. 2d 1191, 1194
(1980), recon. denied, 87 F.C.C. 2d 507 (1981) ("[petitioner] has not brought forth
any facts indicating a public desire for reception of [its station] in the ... area. Our
conclusion is that, in terms of the cable television rules, a strong case has not been
made to merge these two markets into one. H).

2/ ~ Christian Television Corporation. Inc. (Clearwater. Fla.) at 2 (station airs
programming which addresses the needs and interests of other communities
comprising the hyphenated market) .

.1QI ~ TV 14. Inc. (Bome. Ga.) 7 FCC Red at 8591 (local media already consider
station to be a part of the Atlanta market - petition granted); GroyP H Broadcastin&
Corporation (Ooldsboro. N.C.) at 2 (other media, such as cable systems and
newspaper television listings, as well as advertisers, treat the communities as
comprising one market).

- 6-
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compete for economic support."ll! By its own admission, however, KFCB-TV

primarily broadcasts religious programming to its viewers, in addition to some locally

originated public affairs shows -- programming for which KFCB-TV is unlikely to

face competitive bidding from stations within the San Francisco ADI.11I

Despite FCB's constant references to its "competition" with Bay Area

commercial stations (e.g., Petition at 2, 3 and 6), the Commission has not been

presented with any evidence that KFCB-TV currently competes with or, if this

Petition is granted, will compete with, stations licensed to communities within the San

Francisco-Qakland-San Jose television market. KFCB-TV does not compete with

non-religious stations for the purchase of programming, audience viewership ratings,

the sale of advertising, or other sources of revenue.w At minimum, the

Commission must require that FCB submit more detailed evidence regarding the

nature of its competitive "disadvantage." If, as might be expected, the station's

W Id. (citing Cable Television Re,port & Order, 36 F.C.C. 2d 143, 176 (1972».

.l2I "KFCB has offered on an ongoing basis programming that uniquely addresses
the spiritual needs of the Sacramento area. II Petition for Special Relief at 6 (emphasis
added).

1lI In fact, KFCB-TV sought and obtained Itspecialty station It status from the U.S.
Copyright Office based on the fact that its religious programming was not competitive
with other area stations. As the Commission stated in 1976, "[w]e frnd that religious
and automated programming are classic examples of special program types. They
appeal primarily to discrete segments of the population with particularized
programming interests not shared by the majority of other viewers[.]" In re:
Amendment of Part 76. Subparts A and D of the Commission's Rules and Re~ulatiQns

Relatiye to Addine a New Definition for IISpecialty StationsIt and IISpecialty Format
Proerammin&" and Amendin& the Amn'Qpriate Signal Carda" Rules, First Report &
0nkI, 58 F.C.C. 2d 442, 452 (1976). The Commission concluded that unrestricted
carriage of distant specialty stations would have no competitive effect on non-religious
commercial television stations. lil. at 457.

- 7 -
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revenues derive mainly from phone-in contributions, KFCB-TV is not competing on

the same playing field as other market stations, level or otherwise.l!I In addition,

FCB should also explain why, if it is operating under a competitive hardship due to

copyright restrictions, such a high preponderance of its revenue currently comes from

outside Concord in the San Francisco-Oakland-San Jose television market.W

Presumably, cable systems within the market that are located outside of the station's

35 mile zone have had to pay copyright royalties since 1985, the year KFCB-TV went

on the air.

FCB desires to use (or mis-use) the Commission's ~or market

modification procedures solely for CQPSri&ht purposes, and to avoid the more

appropriate alternative for achieving copyright-free cable carriage throughout its

ADI -- a "significantly viewed" proceeding under Section 76.54 of the Commission's

rules. KXTV notes that KFCB-TV is not significantly viewed in any county within

W KXTV is aware that Cocoa was added to the Orlando-Daytona Beach market in
1985 upon petition of Good Life Broadcasting, Inc., a religious broadcaster and the
licensee of WTGL-TV. MAior Teleyision Markets (Orlando-Daytona Beach
Melbourne-Cocoa. Fla.), 102 F.C.C. 2d 1062 (1984). In that proceeding, however,
the Commission does not appear to have been presented with or considered the issue
of whether a religious broadcaster competes with non-religious broadcasters in a
market.

1lI FCB states that it receives over 90 percent of its revenue from cities other than
Concord within the San Francisco-Oaldand-San Jose market. Petition at 5.
Curiously, FCB also claims that 30 percent of the station's revenue is directly
attributable to programming that KFCB-TV airs in Sacramento. Petition for Special
~ at 6. Thus, apparently, some 12Q percent of the station's revenue comes from
communities outside of Concord, but within either the San Francisco-Oakland-San
Jose market or the Sacramento ADI.

- 8 -
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the hyphenated market, or even in those counties within the station's current 35 mile

zone.

As FCB has made abundantly clear, this Petition is really about "the

cost of carriage" for KFCB-TV, not whether Concord is a part of the San Francisco-

Oakland-San Jose television market. In FCB's own words, "[t]his is the crux of

KFCB's need for the requested market redesignation."l!' Without the redesignation

of Concord as a "hyphenated" community, and without KFCB-TV's achieving

significantly viewed status, KFCB-TV -- like many other broadcasters -- will have to

step up to the plate and indemnify cable systems on which it seeks carriage outside of

its 35 mile zone. There is nothing in the FCB Petition which rises to the level of a

"clear showing of a particularized need," that is not shared by at least dozens of other

television stations. FCB is simply asking the Commission to solve its copyright

problems by way of a time-consuming, resource-intensive, rulemaking exercise.l1!

The Commission must also seriously question FCB's "particularized

need" for this rule change. KFCB-TV is currently considered a "specialty station" by

the U.S. Copyright Office, which means that, even if the station is a distant signal,

~I Petition at 6. KXTV also notes that FCB has not provided the Commission with
any estimate of the station's potential copyright liability if this Petition is not granted.
In contrast, G Fouce Amusement EnterpriseS, Inc. <Riverside. California) at 2
(station estimates it will be required to reimburse cable systems over $2,000,000
annually in copyright royalty fees).

111 While the Commission has decided not to undertake a "major update" of the
Section 76.51 market list, KXTV respectfully suggests that if FCB's Petition is
granted, the Commission may be faced with just such a prospect, due the large
number of filings which will likely follow.

- 9 -
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cable operators may carry the station at the lower "permitted" rate, as opposed to the

higher 3.75% rate for "non-permitted" signals. KFCB-TV sought and obtained this

special rate benefit from the U.S. Copyright Office. Thus, the Commission has not

only been asked to expend valuable resources to solve FCB's copyright "problem,"

but FCB is fully aware that the problem itself has been greatly minimized by the u.s.

Copyright Office.

m. Despite Claims to the Contrary, Granting FCB's Petition Will
Expand Carrla&e of KFCB-IV Beyond its Grade B CQntQurs.

FCB's PetitiQn states that it "appears that grant of the market-

rehyphenatiQn ... will nQt result in carriage beyond KFCB's Grade B cQntour."

PetitiQn at 5. NQt so. If the PetitiQn is granted, KFCB-TV will be receive rightslJ.l

to the San JQse 35-mile ZQne, much Qf which is outside KFCB-TV's Grade B contour.

IV. Television StatiQns Within the Sacramento-Stockton-Modesto
Market, Already Under Attack by San Francisco Stations, Will
Suffer Si&nificant Harm if FCB's Petition is Granted.

In a masterpiece Qf understatement, FCB concludes its PetitiQn with the

promise that this market modification, if granted, will not come at the expense of

Qther San Francisco, Oakland, or San Jose stations. Petition at 7. KXTV appreciates

the irQny of this statement because, if granted, this modification will CQme at the

W "If the market is redesignated, cable systems within 35 miles Qf CQncord, San
Francisco, San JQse, and Oakland may carry KFCB as a local station. This is the
crux of KFCB's need fQr the requested market redesignation." Petition at 6.

- 10 -



substantial expense of Sacramento stations.l2! Adding Concord's 35 mile zone to

the already extensive San Francisco-Oakland-San Jose market will eliminate a

significant area of network non-duplication and syndicated programming exclusivity

protection for KXTV in San Joaquin and Sacramento counties (Sacramento County is

KXTY's home count)0. As a result, KXTV and other Sacramento-Stockton television

stations will be unable to enforce their critically-important program exclusivity rights

pursuant to 47 C.F.R. §§ 76.92 - 76.97 and §§ 76.151 - 76.163 in these areas. Thus,

to television stations serving the Sacramento-Stockton-Modesto television market, this

Petition threatens yet another assault in what seems to be a general Bay Area siege

against their market.~

CONCLUSION

FCB has failed to present any compelling evidence of the requisite

commonality between Concord, California and the San Francisco-Oakland-San Jose

television market. In addition, FCB has not made a clear showing of a particularized

need by KFCB-TV for this rule change, nor any indication of a public benefit from

such change. Moreover, any "hardship" potentially experienced by KFCB-TV as a

.121 The Commission has previously recognized that proposed rule changes rarely
result only in benefits to their proponents: "Besides the lack of evidence of any
public benefits to be derived from the proposed rule change, it could involve
significant costs. It Teleyision Muscle Shoals. Inc. (Florence. Ala.), 48 R.R. 2d at
1194 (petition denied).

2DJ s= Groyp W Teleyision. Inc. 's Petition for Special ReIW, filed June 1, 1993
(CSR No. 3925-A), seeking to add Fairfield, Suisun City and portions of Solano
County, California to the San Francisco-Oakland-San Jose ADI for purposes of KPIX
TV's must-carry status in those areas.
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distant signal has already been significantly mitigated by the U.S. Copyright Office.

KXTV also notes that KFCB-TV has asked the Commission to treat it as part of the

San Francisco-Oakland-San Jose market for copyright purposes, but as a Sacraroentg

station for must-earry purposes. Finally, the grant of FCB's Petition will cause

significant harm to the rights of Sacramento-Stockton-Modesto television stations,

already under assault by Bay Area broadcasters.

For the foregoing reasons, KXTV respectfully requests the Commission

to deny FCB's Petition in its entirety.

Respectfully submitted,

GREAT WESTERN BROADCASTING CORP.

BY:V~ ~~~
David J. Wittenstein
Michael J. Pierce

Its Attorneys

Dow, Lohnes & Albertson
1255 Twenty-Third Street, N.W.
Suite 500
Washington, D.C. 20037
(202) 857-2500

September 22, 1993
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CERTIFICATE OF SERVICE

This will certify that one original and nine copies of the foregoing
Comments were delivered by hand this 22nd day of September, 1993, to the
following:

Mr. William F. Caton
Acting Secretary
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

This will further certify that one true and correct copy of the foregoing
Comments was delivered by hand this 22nd day of September, 1993 to:

Alan E. Aronowitz
Mass Media Bureau
Federal Communications Commission
1919 M Street, N.W.
Washington, D.C. 20554

This will further certify that one true and correct copy of the foregoing
Comments was deposited in the U.S. Mail, postage prepaid, on September 22, 1993
to:

A. Wray Fitch III
GAMMON & GRANGE, p.e.
8280 Greensboro Drive
Seventh Floor
McLean, Virginia 22102-3807

September 22, 1993


